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This appeal is filed by the assessee against the order of CIT(A)-2,

Bhubaneswar, dated 13.06.2017 for assessment year 2011-2012 on the

following grounds :-

1. That the order passed by the Learned Income Tax Officer(ITO) is
arbitrary, excessive, contrary to facts and bad in law.

2. That the learned CIT(A) has wrongly upheld the addition of
Rs.36,58,500 made by the learned Assessing Officer to the total
income as unexplained deposit in Axis Bank (A/c No.
909010041840143),without considering the
details/documents/explanations /source of deposit of the same.

3. That the learned CIT(A) has wrongly upheld the addition of
Rs.13,00,000 made by the learned Assessing Officer to the total
income as unexplained deposit in State Bank of India (A/c No.
31264302987), without considering the
details/documents/explanations /source of deposit of the same.
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4. That the learned CIT(A) has wrongly upheld the addition of
Rs.1,00,000 made by the learned Assessing Officer to the total
income as unexplained deposit in Punjab National Bank (A/c No.

05530000400018385),without considering the
details/documents/explanations /source of deposit of the same.

5. That the learned CIT(A) has wrongly upheld the addition of
Rs.7,00,000 made by the learned Assessing Officer to the total
income as unexplained deposit in HDFC Bank (A/c No.
012219300078637), without considering the
details/documents/explanations /source of deposit of the same.

6. That the learned CIT(A) has wrongly upheld the addition of
Rs.1,00,000 made by the learned Assessing Officer to the total
income as unexplained investment in purchase of flat .without
considering the details/documents/explanations submitted in this
regard.

7. Any other grounds that will be urged at the time of hearing.
2. Brief facts of the case are that the assessee filed his return of
income on 05.09.2011 declaring total income at Rs.2,22,230/- for the
assessment year 2011-2012. The return of income of the assessee was
processed on 31.07.2012 and the case was selected for scrutiny under
CASS. The notices u/s.143(2) & 142(1) of the Act and other statutory
notice has been issued to the assessee. On verification of the return
filed by the assessee, the AO noticed that the assessee has shown salary
income, claimed deduction u/s.80C of the Act. On further verification of
bank statements, it was noticed that the cash have been deposited in
his bank account on various dates, which were not disclosed in the
return of income filed by the assessee. The assessee filed written

submission on 20.08.2013 and furnished statements of six bank



ITA No.314/CTK/2017

accounts. Accordingly, the AO framed the assessment u/s.143(3) of the
Act making various additions, details of which are as under :-

i) Interest income of Rs.76,829/-;

ii) unexplained investment in purchase of flat - Rs.1,00,000/-
iii)  receipt from unexplained source- Rs.36,58,500/-

iv)  receipt from unexplained source- Rs.13,00,000/-

V) receipt/deposits from unexplained source- Rs.1,00,000/-
vi)  receipt/deposits from unexplained source- Rs.3,00,000/-
vii)  receipt/deposits from unexplained source- Rs.2,00,000/-
viii) receipt/deposits from unexplained source- Rs.2,00,000/-

3. Feeling aggrieved from the assessment order, the assessee
preferred appeal before the CIT(A) assailing all the additions made by
the AO except the addition made on account of interest income. The
CIT(A) observed that though the assessee has filed confirmations of
two persons, namely, Shri Soumya Ranjan Samal and Shri Susanta
Nayak, however, these documents were not filed before the AO nor any
application of additional evidence has been filed by the assessee during
the appellate proceedings. Accordingly, the CIT(A) dismissed the
appeal of the assessee upholding the action of AO in making all the
above additions.

4, Further feeling aggrieved from the order of CIT(A), the assessee
is now in appeal before the Income Tax Appellate Tribunal.

5. Ground Nos.1 & 7 are general in nature.

6. Before us, 1d. AR, with regard to ground No.2, pertaining to
addition made by the AO and confirmed by the CIT(A), submitted that

the assessee was looking after the construction of house of Shri



ITA No.314/CTK/2017

Soumya Ranjan Samal at C-112, HIG Housing Board Colony,
Baramunda, Bhubaneswar. For this reason, Shri Soumya Ranjan Samal
deposited cash in the bank account of the assessee to execute the
constructions works of the building and the assessee after withdrawing
the same incurred the expenditure towards construction expenses. In
this regard, 1d. AR drew our attention to page No.26 of the paper book,
which is the confirmation given by Shri Soumya Ranjan Samal towards
deposit of Rs.30 lakhs in the bank account of the assessee for
construction of his three storey building in the above address. This
document was also produced before the CIT(A), however, the CIT(A)
without considering the same has confirmed the action of AO. It was
also contended by the 1d. AR of the assessee that during the course of
assessment proceedings the assessee has submitted that the impugned
amount was received from Soumya Ranjan Samal for execution of his
construction of building, which has been incorporated by the AO in his
assessment order at paragraph 5.1, pages 8 to 13. However, both the
authorities below have overlooked the above confirmation submitted
by the assessee. It was also the contention of 1d. AR that when the
assessee has already submitted the confirmation of the depositor
namely Soumya Ranjan Samal before both the authorities below, then
the assessee has completely discharged his onus to prove the source of

receipt. It was further contended by the ld. AR that if the AO did not
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satisfy with the explanation furnished by the assessee along with the
confirmation of the depositor, the AO should have issued notice
u/s.131 of the Act to Shri Soumya Ranjan Samal, however, nowhere
the assessment order speaks that the AO has taken such step.
Therefore, 1d. AR submitted that the addition made by the AO and
confirmed by the CIT(A) deserves to be deleted.

6.1 Ld. AR, in respect of ground No.3, relating to addition of Rs.13
lakhs, submitted that Rs.4 lakhs and 3 lakhs were received by the
assessee from Soumya Ranjan Samal towards construction expenses
and in this regard, the assessee has already submitted the confirmation
of Shri Soumay Ranjan Samal, copy of which is placed at page 26 of the
paper book. Further, the assessee received Rs.1 lakhs from Shri Susanta
Nayak, who has also confirmed that he has paid Rs.25,000/- each on
13.10.2010, 18.10.2010, 29.10.2010 and 12.11.2010, respectively. Copy
of the said confirmation given by Shri Susanta Nayak is placed at pages
40 & 41 of the paper book. It was also contended by Id. AR of the
assessee that Rs.5 lakhs was the deposit from the previous withdrawals
from the bank. In this regard, 1d. AR of the assessee drew our attention
to the copy of cash withdrawn & deposited statement for F.Y.2010-
2011 of the assessee and submitted that on 05.10.2010, the assessee
has withdrawn Rs.2,40,000/-, Rs.1,00,000/- and Rs.3,32,000/-, totaling

to Rs.6,72,000/- and deposited the same on 07.10.2010 to the account
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of the assessee. Therefore, the assessee has explained the source of
deposits and the amount in question is assessee’s own money and,
thus, the addition made by the AO deserves to be deleted. In this
regard, 1d. AR relied on the order of the coordinate bench of the
Tribunal in assessee’s own case for AY.2010-2011 in ITA
No.302/CTK/2015, order dated 20.09.2017.

6.2 With regard to ground No.4, pertaining to addition of Rs.1 lakh
on account of unexplained deposit in the Punjab National Bank account,
ld. AR submitted that the assessee has withdrawn Rs.1,00,000/- from
Punjab National Bank Account bearing No0.0553000400018385 on
28.06.2010 and deposited Rs.1 lakh to the same account on 14.07.2010.
Therefore, Id. AR submitted that the amount deposited by the assessee
is the previous withdrawals available with the assessee, thus, the
addition may kindly be deleted.

6.3 As regards, ground No.5 relating to addition of Rs.7 lakhs as
unexplained deposit in the HDFC bank account, 1d. AR, at outset, drew
our attention to the cash book filed at page No.42 of the paper book
and submitted that the assessee on 15.06.2010 has withdrawn amount
of Rs.8 lakhs from Axis bank account, Rs.25,000/- from Punjab National
Bank account and Rs.2,00,000/- from HDFC Bank account, out of which
on 14.07.2010, the assessee deposited Rs.3,00,000/- in the HDFC Bank

account. Therefore, the assessee has surplus money available with him
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to deposit Rs.3,00,000/- in the HDFC bank account of the assessee.
Similarly, the assessee has withdrawn Rs.2 lakhs on 02.08.2010 from
the HDFC account and Rs.1 lakh on 10.08.2010 from Axis bank account,
out of which the assessee deposited Rs.2,00,000/- on 09.10.2010 into
the HDFC bank account. Further the Id. AR contended that the assessee
has withdrawn amount of Rs.3,20,000/- from Axis Bank account,
Rs.1,00,000/- from Punjab National Bank account and Rs.2,00,000/-
from HDFC Bank account on 10.11.2010. Thereafter the assessee
deposited Rs.2 lakhs on 19.01.2011 to the HDFC bank account bearing
No0.01221930007863. Therefore, there is no question of any doubt to
the AO to treat the same as unexplained deposit. The above
withdrawals and deposits can be tallied with the bank statements filed
in the paper book. Thus, the addition made in this regard deserves to
be deleted.

6.4 With regard to the ground No.6, relating to addition of
Rs.1,00,000/-, the Id. AR of the assessee submitted that a flat was
booked by Shri Anup Hans, who under mutual consent surrendered the
same in favour of the assessee and taken bank his booking amount. The
assessee paid to him on 02.12.2010 out of his withdrawal from time to
time. Accordingly, 1d. AR submitted that the assessee has substantiated
his source of deposit, therefore, addition of Rs.1 lakh made by the AO

and confirmed by the CIT(A) may kindly be deleted.
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7. On the other hand, ld. DR relied on the orders of lower
authorities and submitted that the issues raised by the assessee in its
appeal may be restored to the file of AO for verification and
examination of the documents.

8. We have considered the submissions of both the parties and
perused the entire material available on record along with the orders
of both the authorities below. The issue for consideration before us in
this appeal is as to whether the cash deposits made to the account of
assessee had duly been explained by the assessee before the lower
authorities or not and the CIT(A) was justified in upholding the said
additions.

0. As regards, the issue raised in ground No.2, we find that the AO
made addition of Rs.36,58,500/- on account of unexplained deposit in
Axis Bank account. During the course of assessment proceedings, the
assessee explained that the cash deposits of Rs.30 lakhs was deposited
into the account of the assessee on different dates by Shri Soumya
Ranjan Samal on account of execution of construction work of his three
storey building. Remaining amount of Rs.26,58,500/-, the assessee
submitted that the same amount is not an additional receipt and the
deposits are from the previous withdrawals from the assessee’s own
account. Before the CIT(A) the assessee has produced all the required

documents to substantiate his claim, however, the CIT(A) has not
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accepted those documents as the documents filed by the assessee are
not supported with an application for additional evidence. Ld. AR
before us filed the paper book containing pages 1 to 75 and it is
certified that the documents in this paper book are already available in
the lower forum and no new materials filed in this paper book. The
confirmations of Soumya Ranjan Samal and Susanta Nayak were filed
before the CIT(A), which has been incorporated by the CIT(A) in para
5.4 of the order. The assessee has categorically stated that the assessee
was looking after the construction of building of Shri Soumya Ranjan
Samal and for this purpose, to execute the construction work, Shri
Soumya Ranjan Samal has deposited money into the bank account of
assessee. In this regard, Shri Soumya Ranjan Samal has confirmed that
as he is busy in his business activities, therefore, the assessee, being
one of his family members, is looking after the construction work of the
building without any remuneration or commission or incentives. He
further confirmed that all money are paid out of his individual tax-paid
income. Further on comparison of cash book (copy of which have been
filed at pages 42 & 43 of the paper book) with the bank statements
(copies of which have been filed at pages 46 to 70 of the paper book),
we find that the assessee was having sufficient amount with him to
deposits the same in his account as the amounts were his previous

withdrawals. Ld. AR during the course of hearing before us submitted
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that once the documentary evidences are submitted by the assessee,
burden shifts to the revenue and then the Revenue should bring on
record material from which it could be concluded that the transactions
into the accounts of the assessee, in fact, are not genuine.

10. When before both the authorities below the assessee explained
that the amount has been received from Shri Soumya Ranjan Samal and
Shri Susanta Nayak, now, the question arises as to why the AO has not
invoked the provisions of section 131 of the Act available to the income
tax authorities for the personal presence of the depositor. For
completeness of the order, we would like to reproduce the provisions

of Section 131 of the Act which read as under :-
Power regarding discovery, production of evidence, etc.

131. (1) The [Assessing] Officer, [Deputy Commissioner
(Appeals)], [Joint Commissioner] [, Commissioner (Appeals)] |,
[Principal Chief Commissioner or] Chief Commissioner or [Principal
Commissioner or] Commissioner and the Dispute Resolution Panel
referred to in clause (a) of sub-section (15) of section 144C | shall, for
the purposes of this Act, have the same powers as are vested in a court
under the Code of Civil Procedure, 1908 (5 of 1908), when trying a suit
in respect of the following matters, namely :—

(a) discovery and inspection;

(b) enforcing the attendance of any person, including any officer
of a banking company and examining him on oath;

(c) compelling the production of books of account and other
documents; and

(d) issuing commissions.

[(1A) [If the [Principal Director General or] Director General or
[Principal Director or] Director or [Joint] Director or Assistant
Director [or Deputy Director], or the authorised officer referred to in
sub-section (1) of section 132 before he takes action under clauses (i) to
(v) of that sub-section,] has reason to suspect that any income has been
concealed, or is likely to be concealed, by any person or class of persons,
within his jurisdiction, then, for the purposes of making any enquiry or


https://www.taxmann.com/fileopen.aspx?Page=ACT&id=102120000000073565&source=link
https://www.taxmann.com/fileopen.aspx?Page=ACT&id=102120000000073622&source=link
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investigation relating thereto, it shall be competent for him to exercise
the powers conferred under sub-section (1) on the income-tax
authorities referred to in that sub-section, notwithstanding that no
proceedings with respect to such person or class of persons are
pending before him or any other income-tax authority.|

[(2) For the purpose of making an inquiry or investigation in respect of
any person or class of persons in relation to an agreement referred to
in section 90 or section 90A, it shall be competent for any income-tax
authority not below the rank of Assistant Commissioner of Income-tax,
as may be notified by the Board in this behalf, to exercise the powers
conferred under sub-section (1) on the income-tax authorities referred
to in that sub-section, notwithstanding that no proceedings with respect
to such person or class of persons are pending before it or any other
income-tax authority.]

(3) Subject to any rules made in this behalf, any authority referred to in
sub-section (1) [or sub-section (1A)] [or sub-section (2)] may impound
and retain in its custody for such period as it thinks fit any books of
account or other documents produced before it in any proceeding under
this Act :

Provided that an [Assessing] Officer [or an [Assistant Director [or

Deputy Director]]] shall not—

(a) impound any books of account or other documents
without recording his reasons for so doing, or

(b) retain in his custody any such books or documents for a
period exceeding fifteen days (exclusive of holidays)
without obtaining the approval of the [ [ [Principal
Chief Commissioner or] Chief Commissioner or
[Principal Director General or| Director General or
[Principal Commissioner or] Commissioner or
[Principal Director or] Director therefore, as the case

may be.]]
11. From the above provisions of the Act, it is vividly clear that
section 131 of the Income Tax Act empowers the income tax
authorities to conduct inquiries. It provides powers to summon
persons/witnesses, examine them under oath, compel production of
books of account and documents, and issue commissions. The power of

enforcing attendance of a person under this section is the same as
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available under the Code of Civil Procedure, 1908. If summons are
issued and served on a person for personal attendance under section
131 of the Act, it is binding on him to attend in person as he cannot be
represented by a lawyer or an authorized representative. It is
surprising that when a very powerful tool is available to the income tax
authorities in their quest for the truth, in our opinion, the AO cannot sit
back with folded hands in not issuing summons u/s.131 of the Act.
Meaning thereby, the Assessing Officer has also not bothered to enforce
the presence of depositor by issuing summons u/s. 131 of the Act.

12. On perusal of the observations of the CIT(A), it is discernible that
the CIT(A) has gone through the confirmations of the above two
persons along with other documents filed by the assessee. Merely
because the assessee has not filed an application for additional
evidence, the claim of the assessee cannot be rejected. If the CIT(A)
found that the assessee has furnished evidence which short of only an
application for admission of additional evidences, it was always open
for the CIT(A) to direct the assessee to file the additional evidences
along with application for admission of the same and after accepting
the same, he could have called for remand report or place the issue
back before the AO for passing an appropriate order. We also find that
the documents filed on record claimed to have been produced before

the authorities below. Even the ld. DR could not controvert the
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documents filed by the assessee before us by bringing any positive
material on record. Accordingly, we are not inclined to support the
order of the authorities below on this count also. Considering the above
scenario and the factual aspect of the matter, we are of the opinion that
the addition made by the AO and confirmed by the CIT(A) in this regard
deserves to be deleted and accordingly, we direct the AO to delete the
same. Ground No.2 of the assessee is allowed.

13. In ground No.3, the assessee agitated against upholding the
addition of Rs.13,00,000/- as unexplained deposit in State Bank of
India bearing Account N0.31264302987. Ld. AR during the course of
hearing drew our attention to page 26 of the paper book which is copy
of confirmation of Shri Soumya Ranjan Samal with regard to deposit of
Rs.7 lakhs (Rs.4 lakhs+Rs.3 lakhs) into the bank account of assessee
towards construction expenses. Further, 1d. AR of the assessee drew
our attention to pages 40 & 41, which are the confirmations given by
Shri Susanta Nayak, from whom the assessee received Rs.1 lakhs
@Rs.25,000/- each on 13.10.2010, 18.10.2010, 29.10.2010 and
12.11.2010, respectively. Before us also the assessee has filed the
documents, which claimed to have been submitted before the lower
authorities. We also find that the documents filed on record have not
been disputed by the authorities below and the department could not

controvert the above documents by bringing any cogent material on
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record, therefore, in our opinion the assessee has discharged his onus
to prove the source of deposits. Further, the 1d. AR contended that Rs.5
lakhs was the deposit from the previous withdrawals from the bank. In
this regard, 1d. AR of the assessee drew our attention to the copy of
cash withdrawn & deposited statement for F.Y.2010-2011 of the
assessee and submitted that on 05.10.2010, the assessee has
withdrawn Rs.2,40,000/-, Rs.1,00,000/- and Rs.3,32,000/-, totaling to
Rs.6,72,000/- and deposited the same on 07.10.2010 to the account of
the assessee. On comparison of the cash book filed by the assessee with
the bank statement filed in the paper book, we find that the deposits
made by the assessee into his account was part of the amount which
was earlier withdrawn and, therefore, the assessee was having
sufficient amount with him to deposit the same into his account. Thus,
the assessee has explained the source of deposits and the amount in
question is assessee’s own money. Ld. DR before us also could not
controvert to the above submissions of the ld. AR of the assessee.
Therefore, in our earlier part of this order, we have held that when the
assessee has explained the source of deposits before both the
authorities below, therefore, the addition made in this regard cannot be
sustained. Ld. AR also relied on the order of coordinate bench of the
Tribunal in assessee’s own case for AY.2010-2011 in ITA

No0.302/CTK/2015, order dated 20.09.2017 and drew our attention to
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para 40 to 44, wherein the Tribunal has deleted the similar addition
made by the AO holding therein that when the assessee was having
sufficient amount available with him out of his earlier withdrawals,
making addition on depositing the same to his account, is not
sustainable. The relevant observations of the Tribunal at para 44 read

as under :-

“44. We find that Id D.R. has not controverted the above submission of Id
A.R. of the assessee. Further, we find that Id A.R. has filed paper book,
wherein, at page 19 of the submission made before the CIT(A) in para 6,
that Rs.8,31,677/- deposited in the bank account was out of withdrawal
from different banks. We find that no material was brought on record
either by the Assessing Officer or by the CIT(A) after examining the
details and documents filed by the assessee before lower authorities to
show that the assessee did not have the amount: of Rs.831,677/-
available with it out of earlier withdrawals made front different banks
for making the same as deposit in the bank account as claimed by the
assessee. In absence of any such material being brOUght on record, we
find that the lower authorities were not justified in making the addition
of Rs.8,31,677/- in the hands of the assessee as unexplained deposit in
bank account. Therefore, we set aside the orders of lower authorities
and delete the addition of Rs.8,31,677/- and allow this ground of appeal
of the assessee.”

Respectfully following the above observations of the Tribunal and
considering the factual aspect of the matter, we are of the considered
view that the addition made by the AO and confirmed by the CIT(A) on
account of unexplained deposit as raised by the assessee in ground
No.3 is not sustainable and accordingly we direct the AO to delete the
same. Thus, ground no.3 of assessee is allowed.

14. As regards, addition of Rs.1 lakhs, agitated by the assessee in
ground No.4, we find from the bank statement filed by the assessee of

Punjab National Bank at page 58, that the assessee has withdrawn
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Rs.1,00,000/- from Punjab National Bank Account bearing
No0.0553000400018385 on 28.06.2010 and deposited Rs.1,00,000/- on
14.07.2010 in the same account. On careful perusal of the same, we find
that the amount deposited by the assessee is the previous withdrawals
available with the assessee. We on comparison of the cash book
produced by the assessee with the bank statements filed in the paper
book, observe that there is no any negative balance shown on any day,
meaning thereby there was sufficient cash balance with the assessee
for completing the transactions. The cash book along with the bank
statements produced by the assessee has not been disputed by the 1d.
DR before us by bring any cogent material on record. Therefore, when
the assessee was having sufficient amount available with him out of his
earlier withdrawals, making addition on depositing the same to his
account, is not sustainable, as per the observations of the Tribunal in
assessee’s own case for A.Y.2010-2011 in ITA No.302/CTK/2015, order
dated 20.09.2017, cited supra. Accordingly, we direct the AO to delete
the addition of Rs.1 lakh made on account of deposit to the Punjab
National Bank Account treating it as unexplained deposit. Ground No.4
is allowed.

15. Coming to the addition made by the AO of Rs.7 lakhs on account
of unexplained deposit in HDFC Bank account as raised by the assessee

in ground No.5, we find that that the assessee on 15.06.2010 has
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withdrawn amount of Rs.8 lakhs from Axis bank account and
Rs.2,00,000/- from HDFC Bank account, out of which on 14.07.2010,
the assessee deposited Rs.3,00,000/- in the HDFC Bank account.
Therefore, the assessee had surplus money available with him to
deposit Rs.3,00,000/- in the HDFC bank account of the assessee.
Similarly, the assessee has withdrawn Rs.2 lakhs on 02.08.2010 from
the HDFC account and Rs.1lakh from Axis bank account on 10.08.2010,
out of which the assessee deposited Rs.2,00,000/- on 09.10.2010 into
the HDFC bank account. Further on perusal of the cash book filed by
the assessee at page 43 of the paper book, we find the assessee has
withdrawn amount of Rs.3,20,000/- from Axis Bank account,
Rs.1,00,000/- from Punjab National Bank account and Rs.2,00,000/-
from HDFC Bank account on 10.11.2010. On comparison to the above
amounts with the bank statement filed by the assessee, copies of which
are placed in the paper book, we find that the above amounts were duly
withdrawn from the above bank accounts and out of which Rs.2 lakhs
was deposited on 19.01.2011 to the HDFC bank account bearing
No0.01221930007863. On the above facts and circumstances, we are of
the opinion that to deposit Rs.7 lakhs into the HDFC bank account, the
assessee has sufficient amount which was his earlier withdrawals as
discussed above and as per the above observations of the Tribunal in

assessee’s own case for A.Y.2010-2011 in ITA No.302/CTK/2015, the



18
ITA No.314/CTK/2017

addition made by the AO and confirmed by the CIT(A) is not justified.
Accordingly, we direct the AO to delete the same. Ground No.5 is
allowed.

16. Lastly, coming to the ground No.6 with regard to addition of
Rs.1,00,000/-, we find that the AO made the above addition on account
of unexplained investment in purchase of flat. Ld. AR submitted that a
flat was booked by Shri Anup Hans, who under mutual consent
surrendered the same in favour of the assessee and taken bank his
booking amount. The assessee paid to him on 02.12.2010 out of his
withdrawal from time to time. However, no credible evidence has been
brought on record by the ld. AR of the assessee in respect of the
contention that Shri Anup Hans has paid Rs.1,00,000/- on behalf of the
assessee as a booking amount for purchase of flat. Therefore, in
absence of the same, we find no good reason to interfere with the order
of CIT(A) in this regard. Accordingly, we dismiss the ground No.6 of
appeal of the assessee.

17. Inthe result, appeal of the assessee is partly allowed.

Order pronounced in the open courton 14/01/2020.
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(C.M.GARG) (L.P.SAHU)
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